
95
n

o
ve

m
be

r 
20

12

Dr. Ezio Vannucci, partner in 
the Moores Rowland Associati 
consultancy with offices in 
Viareggio and Milan.
Member Firm of Kreston 
International, an international 
organisation of independent 
professional studios in 92 
countries.
e.vannucci@mooresrowland.it
viareggio@mooresrowland.it

The author

termination of the contract. 
This responsibility, which 
is in addition to that for 
paying employee retribution 
and the related pension and 
insurance contributions, 
would not apply if the 
customer could show that 
he had taken all possible 
precautions to avoid non 
payment;
• Finally, the recent 
conversion law n. 134/2012 
of c.d. Decreto Crescita 
(in force from12 August 
2012), again reforms the 
joint responsibility regime 
for the payment of tax 
deductions and VAT. The 
modification lays down 
the joint responsibility 
of the contractor and 
subcontractor with the risk 
of severe penalties for the 
customer if VAT and tax 
deductions are not paid.
To be precise, the new 
discipline has radically 
changed the text of article 
35 of D.L. 223/2006, comma 
28 and has also added 
commas 28-bis e 28-ter.

Objective criteria
With the new formulation 
of comma 28 the legislator 
has suppressed the time 
limit of two years from 
the termination of the 
contract and has laid 
down that the contractor 
(the shipyard), under the 
limits of the amount due, 
is jointly responsible with 
the subcontractor for 
payment to the Revenue 
of tax deductions on 
employee retribution and 
payment of the VAT owed 
by the subcontractor on the 
service supplied under the 
subcontract. 
The shipyard’s chances of 
avoiding joint responsibility 
and now linked to objective 
criteria and no longer to 
a generic and undefined 

demonstration that he 
has “taken all possible 
precautions to avoid non 
payment” (earlier version of 
comma 28 in force since 28 
April 2012). 
To be precise, as indicated 
in the second sentence 
of comma 28, the joint 
responsibility of the 
shipyard ceases if the yard 
verifies, before paying the 
consideration he owes, the 
documentation showing 
that the payments of 
deductions and VAT have 
been correctly made by 
the subcontractor; in the 
following third sentence 
of comma 28 it is also laid 
down that the attestation 
of payment of the above 
dues can also consist 
of a declaration by an 
authorised professional 
(accountant, labour 
consultant, Caf etc.). 
Naturally, until it receives 
this documentation the 
shipyard can withhold 
payment of the sum due. 
As concerns the customer, 
Law n. 134/2012 has 
inserted in comma 28 the 
new comma 28-bis that 
subordinates the payment 
of the sum due to the 
shipyard to the showing of 
documentation attesting 
the correct fulfilment of 
the above obligations both 
by the contractor and 
by any subcontractors. 
If the customer does not 
obtain the documentation 
mentioned above and 
any party involved in 
the construction contract 
has not correctly paid 
deductions and VAT he will 
be subjected to financial 
administrative penalties 
(from 5,000 euro to 200,000 
euro). The law also allows 
the customer to suspend 
payment of the sum due 
to the yard until the 

documents mentioned have 
been produced.

Field of application
The field of application of 
the laws discussed includes 
contracts and subcontracts 
for works, supplies and 
services 
(and so any contract for 
refitting and maintenance 
on ships, yachts etc.) with 
any kind of company, 
with or without legal 
form, resident in state 
territory or not (thus 
excluding from the 
provisions only customers 
who are physical persons 
resident or non resident 
in Italy). On October 8 
2012 the Tax Agency 
intervened with circular 
40/E supplying some 
important clarifications 
on the application of the 
law which attenuated it 
impact, for it threatened 
to lead throughout Italy 
to the suspension of 
contractual consideration 
by customers and 
contractors to contractors 
and subcontractors.
The circular clarified the 
two most critical aspects: 
the coming into force of 
the provision and the 
certification needed to 
demonstrate the regularity 
of tax deduction and VAT 
payments. It was clarified 
that the provisions of art. 
13-ter of DL n. 83/2012 
would be applied only to 
contracts stipulated after 
the date the law came into 
force (12 August 2012) and 
the certification must only 
be required for payments 
made from 11 October 2012 
(60 days after the law came 
into force).

Documentation
The second clarification 
from the Agency 

concerned the 
documentation that the 
contractor/subcontractor 
must produce to show that 
VAT and tax deductions 
had been properly paid, to 
overcome the obligation 
of joint responsibility of 
the customer/contractor; 
in fact, as an alternative 
to declarations from 
CAFs and authorised 
professionals, which are a 
cost for the company, other 
forms of documentation 
may be considered equally 
suitable. In particular 
a substitute declaration 
can be made under DPR 
n. 455/2000, in which the 
contractor/subcontractor 
attests the payment of 
the dues required by 
the law; to this end the 
Agency explained that this 
attestation must indicate:
• the period in which 
the VAT relative to the 
invoices concerning the 
work carried out was 
paid, also specifying if 
this payment gave rise 
to a payment of money, 
that is whether the VAT 
cash regime or the reverse 
charge discipline was 
applied to the contract 
invoices;
• the details of the F24 
form used to pay the VAT 
and the tax deductions on 
employee retribution.  F

© all RIGHTS RESERVED

NT_2012_006_INT@094-095.indd   95 18/10/12   11.51


